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Dissenting Views to Accompany
H.Res. 420, Resolution of Inquiry to the Attorney General

We strongly dissent from the Majority’s decision to report unfavorably H. Res. 420, a
resolution of inquiry directed to the Attorney General regarding the leak of the identity of a
covert operative.  By doing so, the Majority has abdicated the Committee’s responsibility to
oversee the Justice Department and to ensure the faithful execution of the laws.

Over two years ago, in July 2003, a Bush administration official committed one of the
most serious breaches of national security in recent history by disclosing to the press the identity
of an undercover Central Intelligence Agency operative.  Even worse, it likely was done for
political reasons, to retaliate against the operative’s husband for successfully challenging the
President's claim that Iraq had sought nuclear material in Africa.

The purpose of this resolution was getting to the bottom of what happened due to the total
absence of a good faith effort at an investigation by the administration.  We believe that the
Justice Department and White House slow-walked the investigation in its beginning stages.  We
also believe that, despite numerous White House denials early on, senior White House officials
were involved in the leak.  Furthermore, the President first promised that he would fire anyone
involved in the leak but then changed the standard when his top political advisor was implicated. 
Finally, then-Attorney General John Ashcroft insisted on being briefed on Department interviews
conducted in connection with the leak, notwithstanding his ties to individuals who were
questioned.

This resolution of inquiry was a necessary step for getting to the truth.  From Watergate
to Whitewater, Congress has exercised its constitutional authority to hold the Executive
accountable for its actions.  A breach of national security by a Republican White House demands
no less and, in fact, demands even more.

I. BACKGROUND

A. The Leak

In February 2002, the CIA sent former ambassador Joseph Wilson, IV, to Niger on behalf
of the Bush administration to investigate claims that Iraq was attempting to buy yellow cake
uranium in that country.1  When Ambassador Wilson returned, he informed the CIA and the State
Department that the claims were unsubstantiated.2  

Nearly a year later, during his 2003 State of the Union address, the President stated that
Iraq tried to purchase uranium in Africa: “The British government has learned that Saddam
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Hussein recently sought significant quantities of uranium from Africa.”3  In response,
Ambassador Wilson published an op-ed in July 2003 publicizing his findings, or lack thereof.4 
Approximately two weeks later, Robert Novak used his syndicated column to defend the
administration’s invasion of Iraq and to call the Ambassador’s credibility into question.5 
Painting the Ambassador’s assignment to Niger as a favor to his wife, Mr. Novak stated, “Wilson
never worked for the CIA, but his wife, Valerie Plame, is an Agency operative on weapons of
mass destruction.  Two senior administration officials told me Wilson’s wife suggested sending
him to Niger to investigate.”6  It soon was revealed that those administration officials called at
least six members of the press to disseminate Mrs. Wilson’s undercover identity.  It is widely
suspected that the motivation was revenge for publicly discrediting the President’s primary
justification for invading Iraq.

B. Potential Violations of Federal Statutes and Regulations

Disclosing the identity of a covert U.S. agent can be a violation of numerous federal
criminal statutes and administrative regulations.  Such violations carry with them penalties
including imprisonment, fines, termination of employment, and revocation of security clearance. 
The following is a list and description of such statutes and regulations.

1. Revealing the identity of certain undercover intelligence officers, agents,
informants, and sources

Subsection 421(a) of title 50, United States Code, makes it unlawful for someone, having
or having had access to classified information that identifies a covert agent, to intentionally
disclose such information to an unauthorized recipient knowing the disclosure identifies the
agent and knowing that the government is taking affirmative measures to conceal the agent’s
relationship to the United States.  The penalty includes a fine, imprisonment for not more than
ten years, or both.

Subsection 421(b) makes it unlawful for someone who, as a result of having access to
classified information, learns the identity of a covert agent and intentionally discloses any
information disclosing that identity to any person not authorized to receive it.  The defendant
must know that the information disclosed identifies the agent and that the government is taking
steps to conceal the identity.  The penalty includes a fine, imprisonment for not more than five
years, or both.

Subsection 421(c) criminalizes the disclosure of any information that identifies a person
as a covert agent as part of a pattern intended to identify and expose such agents and with reason
to believe such activities would impair the nation’s foreign intelligence activities.  Such
disclosure must be to a person not authorized to receive it and be done knowing that the
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disclosure identifies an agent and the United States is taking steps to conceal it.  The penalty
includes a fine, imprisonment for not more than three years, or both.

2. Conveying public money, property or records

Section 641 of title 18, United States Code, makes it a criminal offense to convey
anything of value that belongs to the United States.  More specifically, it imposes criminal
penalties on anyone who “embezzles, steals, purloins, or knowingly converts to his use or the use
of another, or without authority, sells, conveys, or disposes of any record, voucher, money, or
thing of value of the United States or of any department or agency thereof.”  The penalty for a
violation of this statute is a fine, imprisonment for not more than years, or both.  The Bush
administration already has used this statute to successfully prosecute a government official who
leaked government information.7

3. Gathering, transmitting, or losing defense information

Section 793(d) of title 18, United States Code, prohibits the unauthorized transmission of
any information vital to national defense.  It makes it a crime for anyone who has lawful
possession of “information relating to the national defense which information the possessor has
reason to believe could be used to the injury of the United States or to the advantage of any
foreign nation, [to] willfully communicate, deliver, transmit . . . to any person not entitled to
receive it.”  The penalty for a violation of this law includes a fine, imprisonment for not more
than ten years, or both.

4. Gathering or delivering defense information to aid a foreign government

Subsection 794(a) of title 18, United States Code, prohibits the transmission or delivery
of any document or information related to national defense to any foreign government or foreign
agent.  Such conduct is illegal if even the transmission is direct or indirect.  The penalty includes
death or imprisonment for any term of years.

5. Leaking diplomatic codes and correspondence

Section 952 of title 18, United States Code, imposes criminal penalties on “whoever, by
virtue of his employment by the United States, obtains from another or has or has had custody of
or access to, any official diplomatic code or any matter prepared in any such code . . .  and
without authorization or competent authority, willfully publishes or furnishes to another any such
code or matter.”  The penalty includes a fine, imprisonment for not more than ten years, or both.



6. Communication of classified information by government officer or
employee

Subsection 783(a) of title 50, United States Code, prohibits any government officer or
employee, without authorization of the President or head of the employing department, from
communicating in any manner to any other person whom the officer or employee knows or has
reason to believe is an agent or representative of a foreign government any information classified
by the President or head of an agency that affects national security.  The officer or employee
must know or have reason to know that the information was classified.  The penalty includes a
fine of not more than $10,000, imprisonment for not more than ten years, or both.  In addition,
the person would be ineligible to hold any office created by the Constitution or laws of the
United States.

7. Executive Order 12958

Presidential Executive Order 12958 prescribes a uniform system for classifying,
declassifying, and protecting information related to the national defense.  It requires each agency
head to implement controls over the distribution of classified information.  Section 5.5 provides
that, if the Director of the Information Security Oversight Office finds that a violation of the
Order has taken place, the Director must report to the appropriate agency head so corrective
action may occur.  Further, sanctions for such violations include: “reprimand, suspension without
pay, removal, termination of classification authority, loss or denial of access to classified
information, or other sanctions in accordance with applicable law and agency regulation.”

Finally, section 5.5 of the Order provides that:

(d) The agency head, senior agency official, or other supervisory official shall, at
a minimum, promptly remove the classification authority of any individual who
demonstrates reckless disregard or a pattern of error in applying the classification
standards of this order.

(e) The agency head or senior official shall: (1) take appropriate and prompt
corrective action when a violation or infraction . . . occurs; and (2) notify the
Director of the Information Security Oversight Office when a violation . . . occurs.

In effect, any supervisor of an individual with access to classified information must
sanction such individual if he illegally discloses the information.

8. Classified Information Nondisclosure Agreement (SF-312)

Prior to gaining access to classified information, a government official or employee must
sign a Classified Information Nondisclosure Agreement (SF-312).  The Agreement states that
breaches (i.e., disclosure of classified information) could result in termination of security
clearances and removal from employment.

II. THE ADMINISTRATION HAS FAILED TO COOPERATE WITH THE
INVESTIGATION
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The Executive Branch’s handling of the leak has been rife with political and procedural
irregularities.  Initially, the Justice Department failed to open an investigation into the leak. 
Immediately after Mr. Novak’s piece was published, the CIA contacted the Justice Department
four times in the span of three weeks to (1) notify it that the disclosure of Wilson’s name and
covert status probably violated the law and (2) to request a criminal investigation.8  On
September 29, 2003, over a month after the first CIA notification, the Department finally
confirmed that the FBI would investigate the leak.

Unfortunately, the Department’s handling of the case still was subject to delays and
conflicts of interest.  For example, the Department waited three days before notifying the White
House of the investigation, and the White House in turn waited eleven hours before asking all
White House staff to preserve any evidence.9  What evidence that employees have turned over
have been screened for “relevance” by White House counsel, perhaps filtering out critical
information.10  With respect to the pace of the investigation, FBI sources were quoted as saying
that the Department was “going a bit slower on this one because it is so high-profile.”11  For
many, all these factors have worked in tandem to create at the very least the appearance of
impropriety warranting some sort of independent investigation.

Also, law enforcement officials close to the investigation have indicated that then-
Attorney General Ashcroft was personally and privately briefed on FBI interviews of Karl Rove,
then a senior advisor to the President and now the Deputy White House Chief of Staff.12  This
disclosure is troubling because, at the time of these events, Mr. Ashcroft had personal and
political connections to Mr. Rove.  Mr. Rove was an adviser to Mr. Ashcroft during the latter’s
political campaigns, earning almost $750,000 for his services.  Mr. Rove also had urged the
President to nominate Mr. Ashcroft to be Attorney General after Mr. Ashcroft lost his Senate re-
election campaign to the deceased Mel Carnahan.  The fact that Mr. Ashcroft eventually recused
himself demonstrates that there in fact were conflicts of interest with his continued involvement
in the investigation.  The fact that he did not recuse himself early on and was briefed on the
matter may well have violated ethical rules and guidelines.13



political conflict of interest, or the appearance thereof.”  28 U.S.C. § 528 (emphasis added). 
Pursuant to this requirement, the Department has promulgated regulations stating that:

no employee shall participate in a criminal investigation or prosecution if he has a
personal or political relationship with: (1) any person . . . substantially involved in
the conduct that is the subject of the investigation or prosecution; or (2) any
person . . . which he knows or has a specific and substantial interest that would be
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To reiterate the importance of preventing conflicts of interest, the Justice Department has
further explicated the guidelines in its U.S. Attorneys’ Manual.  The Attorneys’ Manual provides
that:

When United States Attorneys, or their offices, become aware of an issue that
could require a recusal in a criminal or civil matter or case as a result of a personal
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there is an appearance of a conflict of interest or loss of impartiality.  U.S. DEP’T

OF JUSTICE, U.S. ATTORNEYS’ MANUAL § 3-2.170.

Furthermore, rules of professional conduct bar lawyers from matters in which they have
conflicts of interest.  Because Department attorneys must follow the ethical rules of the bar in
which they practice, 28 U.S.C. § 530B, as an official at Main Justice Mr. Ashcroft would have
been obligated to comply with the District of Columbia Bar’s Rules of Professional Conduct. 
These Rules state that, without consent, a lawyer shall not represent a client if “the lawyer’s
professional judgment on behalf of the client will be or reasonably may be adversely affected by
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On December 30, 2003, the Attorney General finally recused himself from the
investigation.14  Then-Deputy Attorney General James Comey became the acting Attorney
General for the matter and simultaneously appointed Patrick Fitzgerald, the U.S. Attorney for the
Northern District of Illinois, as a special counsel to lead the investigation.15  Despite the
appointment of a special counsel and the empaneling of a grand jury, the investigation has been
thwarted and obstructed in numerous ways despite administration promises of full cooperation.16
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For instance, in order for a journalist to reveal his or her source before a grand jury, he or
she must receive a waiver from the source authorizing such disclosure.  Absent such a waiver,
the journalist would protect the First Amendment right of the press and the confidentiality
agreement with the source by refusing to testify.  In an attempt to get around these obstacles,
prosecutors often force potential sources to sign general waivers, waivers that permit any
journalist with whom they spoke to testify.17  To ensure the voluntariness of the waiver, however,
journalists recognize only personal waivers that are directed to specific journalists.18  While some
administration officials have granted personal waivers in the leak investigation, not all have done
so, thus impeding the investigation.

It has been reported that I. Lewis “Scooter” Libby, Chief of Staff to the Vice President,
met with New York Times reporter Judith Miller on July 8, 2003, and discussed Mrs. Wilson.19 
Because this meeting took place six days before columnist Robert Novak reported the covert
information, Mr. Fitzgerald reportedly determined that it is relevant to the on-going probe. 20

However, according to the same report, his investigation has been impeded by Mr. Libby’s
failure to produce a personal waiver to Ms. Miller.21  Indeed, in a filing with the court overseeing
the case, Mr. Fitzgerald stated he could not close the matter because of Ms. Miller’s inability to
testify about conversations with senior government officials.22  In response to similar concerns
expressed by Mr. Fitzgerald about Time reporter Matthew Cooper, Mr. Rove granted a personal
waiver to Mr. Cooper.

It should be noted that Mr. Libby’s conduct is contrary to the President’s guarantees of
full cooperation.  The President publicly stated that his administration would “fully cooperate”
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with the investigation.23  Mr. Libby’s failure to comply with this mandate has obstructed the
inquiry.

Furthermore, the President has abandoned his duty to discipline his advisors for their
roles in the leak and, in fact, has turned away from promises to discipline the leaker.  He refused
to respond to a request by approximately one-hundred Members of Congress that he ask Karl
Rove to either disclose his role in the outing of Mrs. Wilson or resign.24  Second, on July 18,
2005, the President changed the threshold for terminating staff from leaking the identity of Mrs.
Wilson25 to the necessity for an actual crime to have been committed.26  On repeated occasions,
the President has permitted his staff to mislead and/or lie to the American people in connection
with this matter without disciplinary consequences.  For instance, White House Press Secretary
Scott McClellan assured the American people several times that neither Mr. Rove, Mr. Libby,
nor National Security Council official Elliot Abrams were involved in the leak;27 just these past
few months, however, we learned that both Mr. Rove and Mr. Libby were sources for Mrs.
Wilson’s identity.28  Mr. McClellan remains undisciplined for his statements, and Mr. Rove and
Mr. Libby apparently still have security clearances.

The administration’s failure to punish the leaker is in stark contrast to its past practice, at
least with respect to punishment of administration critics.  When former Bush Treasury Secretary
Paul O’Neill appeared on CBS’s 60 Minutes and showed “Secret” documents to support his
assertion that the President planned from his first days in office to attack Iraq, the Treasury
Department asked its Inspector General to investigate whether O’Neill had improperly released
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classified documents.29  The Inspector General later found that the Department itself mislabeled
the documents and allowed their release.30

III. THE MAJORITY’S OBJECTIONS TO H. RES. 420 ARE UNFOUNDED AND
UNPRECEDENTED

The Majority has raised two primary and groundless objections to this resolution.  They
first contend that Congress should not investigate a matter simultaneously with the Justice
Department.  They also allege that the Committee is not permitted to obtain secret grand jury
material, as they claim this resolution seeks to do.  Each of these objections is discussed in turn.

A. Congress has Investigated Crimes Simultaneous with the Justice Department

Contrary to the Majority’s claims, the Justice Department is not investigating the leak
properly and passage of this resolution would not interfere with that inquiry.  There are, in fact,
numerous precedents for this Committee and others investigating concurrently with the Justice
Department:

• In 1997, the Committee held hearings on campaign improprieties in the 1996 presidential
election.31  In addition to taking testimony from Attorney General Janet Reno, the
Committee requested all documents, including deliberative memoranda, relating to the
appointment of a special counsel.  The Department provided many of these documents to
the Committee.  The Justice Department was conducting its own investigation and
determining whether an independent counsel was warranted.32

• In 1995, the Subcommittee on Crime heard several days of testimony as part of a
congressional investigation into federal actions at Waco, with soldiers, officers, ATF, FBI
and Treasury Department officials testifying.33  The full Committee took testimony from
the Attorney General, the Director of the FBI, and Davidian victims.34  Numerous
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criminal and civil cases relating to the Branch Davidians were pending at the time of the
hearing.

• In 1990-92, the Committee investigated whether the Justice Department helped run
INSLAW, a small computer company into insolvency.35  The Committee subpoenaed
documents, heard testimony from government officials and federal judges while an
independent counsel investigated criminal allegations.

• In the 1970's, congressional committees held extensive hearings on Watergate as the
Justice Department investigation was on-going.36

In fact, congressional committees have long been investigating matters that are under
criminal review by the executive branch.  For example:

• From 2004-2005, the House Government Reform Committee,37 the House Energy and
Commerce Committee,38 the House Appropriations Committee, and the Senate Homeland
Security and Governmental Affairs Committee39 have held hearings on the U.N.’s Oil for
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Food Program.  These hearings have been held simultaneously with an investigation into
the same Program by the U.S. Attorney for the Southern District of New York.40

• In 2005, the Senate Indian Affairs Committee has investigated the lobbying activities of
Jack Abramoff.41  At the same time, the Justice Department, IRS, and Interior Department
have been conducting their own investigations.42

• In 2005, the House Government Reform Subcommittee on the Federal Workforce and
Agency Organization has investigated allegations that scientists falsified information
regarding the Yucca Mountain nuclear repository.43  The Justice Department is
investigating the same matter.44

• In 2001, the House Government Reform Committee investigated the Boston FBI field
office’s use of confidential informants.45  The Committee subpoenaed FBI files, direct
evidence, such as wiretap logs, and deliberative memos.  At the time of this investigation,
an FBI agent, John Connolly, was under indictment.46

• In 2001, the House Government Reform Committee investigated President Clinton’s use
of his pardon authority.47  The Majority issued 153 requests and subpoenas for documents
and ultimately received over 25,000 pages.  The U.S. Attorney for the Southern District
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of New York, Mary Jo White, was conducting her own criminal investigation at the
time.48

• From April 1998 to May 1999, the House International Relations Committee and House
Science Committee convened hearings on potentially illegal transfers of technology by
Lockheed Martin, Loral, and Hughes to China.  The House Select Committee on U.S.
National Security and Military/ Commercial Concerns with the People’s Republic of
China also held hearings and issued a report.49  While these hearings were being held, the
Justice Department and a grand jury were conducting an investigation that led to penalties
against the violators.50

• In 1997-2000, the House Government Reform Committee conducted its own
investigation into possible campaign improprieties by the Clinton Administration and the
Democratic party.51  The Committee had Attorney General Janet Reno testify during
hearings and subpoenaed deliberative memos from FBI Director Louis Freeh and
Campaign Task Force Leader Charles LaBella.  When the Attorney General refused to
comply, the Committee held her in contempt.  Eventually the Committee received all the
documentation it requested.

• In 1997-99, the Senate Governmental Affairs Committee investigated campaign financing
while the FBI and the Department’s Campaign Finance Task Force was conducting a
criminal investigation.  The Committee subpoenaed FBI agents, Task Force attorneys,
and obtained a number of documents including the notes of special agents, draft
affidavits, notes of the Task Force supervisor and internal memos.

• In 1995, the House Government Reform Committee investigated federal law enforcement
actions at Waco.52  The Committee subpoenaed FBI files, interviewed 20 FBI agents and
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reviewed over a million documents.  At the same time, former Senator John Danforth was
investigating as a Special Counsel.53

In fact, in four years, the Clinton administration turned over 1.2 million pages of documents
(including criminal investigators’ files, evidence, and deliberative memoranda) to the House
Government Reform Committee alone despite on-going criminal investigations.

There are scores of examples from other committees also:

• For example, in 2002 the House Energy and Commerce Committee investigated the
collapse of Enron and its outside auditor Arthur Andersen54 while the Justice Department
and SEC investigated.55  The Committee took testimony from several executives during
hearings.  In all, there were 30 hearings within the House and Senate between 2001 and
2003.

 • In 2002, the House Energy and Commerce Committee investigated Martha Stewart for
insider trading allegations involving ImClone stock.56  Both Ms. Stewart and ImClone
officials were under investigation by the Justice Department.57
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• In 2002, the House Financial Services Committee investigated the WorldCom scandal
while criminal and civil cases were pending.58  During hearings, analysts and the
chairman of the board testified, while other executives refused to testify citing the 5th
Amendment.

Finally, the Government Accountability Office (“GAO”) has conducted investigations
while the administration was pursuing criminal investigations.  For example:

• In 1998-2001, the GAO investigated the actions of FBI investigators in the Wen Ho Lee
espionage case.59  Mr. Lee was under investigation by the FBI from 1996 until his
indictment in 1999.60

• In 1999-2000, the GAO investigated the Waco incident while Special Counsel Danforth
was still conducting his investigation.61

• In 1994-96, the GAO investigated the White House Travel Office under the Clinton
administration.62  This occurred while criminal investigations were being conducted by
the Department, the IRS, the Treasury Department Inspector General and the Office of
Professional Responsibility.63

B. This Resolution would not Violate Grand Jury Secrecy Rules

The Majority incorrectly argues that disclosure of the requested information would
violate grand jury secrecy rules.  Federal Rule of Criminal Procedure 6(e) prohibits the
disclosure of a “matter occurring before a grand jury,”64 and a grand jury has been convened to
investigate the leak.  As the Justice Department’s own Federal Grand Jury Practice manual
explains, however:
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Congressional Research Service, American Law Division) (listing eighteen distinct congressional
investigations that acquired criminal files from the Justice Department).

Rule 6(e) does not cover all information developed during the course of a grand
jury investigation, but only information that would reveal the strategy or direction
of the investigation, the nature of the evidence produced before the grand jury, the
views expressed by members of the grand jury, or anything else that actually
occurred before the grand jury. . . .  In short, to come within the Rule 6(e) secrecy
prohibition, the material in question must ‘reveal some secret aspect of the inner
workings of the grand jury.65

The documentation requested by H. Res. 420 would not betray the “inner workings of the
grand jury.”  Material created independently of the grand jury has long been held to be outside of
the grand jury secrecy rules.66  In particular, investigative material gathered by law enforcement
agents instead of a grand jury repeatedly has been found to be outside of Rule 6(e).67  That
information is gathered with an “eye toward ultimate use in a grand jury proceeding” does not
invoke secrecy protections.68  As long as the investigative information was not collected at the
direction of a grand jury nor is presented in a manner that reveals what took place in front of the
grand jury, disclosure is proper.  In fact, Justice Department disclosure of this material will
continue its history of routine disclosure of criminal investigative information in response to
pressing congressional inquiries such as this.69

CONCLUSION

This resolution of inquiry was necessary because the Bush administration has consistently
refused to police itself in the midst of criminal and ethical misconduct.  It has permitted a breach



of national security to go unchecked and to be subject to political machinations.  In such times, it
is the duty of Congress to hold the administration accountable; unfortunately, this Congress has
turned a blind eye to the wrongdoing of this administration.  The Majority’s rejection of this
resolution of inquiry represents not only an abdication of Congress’s responsibility but also
another example of its predilection for placing partisan interest above national security.
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